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We do hope that the bar of Virginia may see fit to 
emulate the examples set by Air. Samuel Untermeyer, Mr. 

DeLancey Nicoll, Mr. Hornblower, and 
Duty Of Lawyers to other members of the New York bar 
take Assignments equally prominent, who so unselfishly 

of Criminal Cases. agreed to be assigned by the court to 

defend indigent criminals, just as the 
rest of their brethren at the bar, whose time in many cases is not 
worth as much in a year, as that of these gentlemen is worth to 
them in a single day. The profession has been roundly accused 
of being callous, and wholly indifferent to this branch of their 
professional duty, thus giving the rich criminal an immense ad- 
vantage over one too poor to employ counsel for himself, re- 
sulting often in a miscarriage of justice. There can be no other 
reason prompting these gentlemen to this unselfish action than a 
keen sense of right and justice, and their duty to the public. 
Mr. Samuel Untermeyer, in accepting an assignment to defend a 
poor Italian woman charged with killing her husband, said to the 
court : 

I shall certainly accept the assignment. I can conceive of no 
higher or more important professional duty, and it never 
occurred to me for a moment to try to evade it. It is a 
mistake to suppose that the busy men of the bar are so 
absorbed in the defense of private interests that they have 
become callous to their sworn duty as lawyers. 

The Hartford Courant, commenting on this statement of Mr. 
Untermeyer, says: 

"Such talk from a man who can and does command very large 
fees, is wholesome and may be expected to be helpful in 
bringing about a better state of affairs. It has long been 
notorious that rich men accused of crime could keep their 
cases before the courts for a long time. That many poor 
men, especially in the great cities, like New York and 



1909.] Editorial. 639 

Chicago, were convicted after trials in which their rights were 
inadequately defended has been evident to those who have 
given the matter serious thought." 

The Baltimore News says : 

"What is true of New York is largely true in almost every 
large city in the North and, to a less degree, in the South. 
There is not so wide and inviting a field in civil practice in 
the South as in the North, while, on the other hand, there 
are more criminal cases. The eloquence of leaders of the 
bar in the South who made their reputation in the conduct 
of criminal cases still lingers in the ears of Southerners." 
The ambition to imitate their example "has not yet entirely 
died out, consequently the criminal bar of the South is not 
generally subject" to the above reproach. 

The following courageous words of Mr. Untermeyer (which 
we take from the Green Bag), may well be heeded by every mem- 
ber of the profession. He says: 

If the criminal bar of this city is in a shocking condition we 
lawyers are to blame. It is only with us, and principally in 
New York City, that the flower of the bar has been drawn 
away from the higher sphere of advocacy by the temptation 
of money, to become highly paid clerks to financiers and too 
often to assist them in keeping prayerfully within the law. 
As soon as we realize that the defense of life, liberty and 
reputation is more important to the community than the mere 
championship of money interests, there will be a change for 
the better. In every civilized country except our own the 
leaders of the bar are proud to be selected to defend life, 
liberty and reputation, while, strange to say, it has grown to 
be almost a reproach in this city to find a man engaged in the 
practice of criminal law, however upright and able he may 
be. As a result we are to-day, of all the great cities of the 
world, without a recognized leader at the criminal bar. 
What a contrast to the days when men like Hamilton, 
Webster, Beach and Fullerton were proud of the distinction ! 



As nearly every paper you chance to pick up nowadays, and 
many of the President's speeches, contain sharp and severe 

animadversions upon the judicial 
American and English procedure and the "law's delay" in 
Procedure Compared, this country, and as few have entered 

the lists thus far in its defense, we 
believe that the article by Judge William L. Putnam in November 
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Green Bag entitled "A letter on the improvement of Procedure" 
will be welcome to many of the profession. This constant com- 
parison that is being drawn between our procedure and that 
prevailing in England is especially odious to us, and as Judge 
Putnam says "is far from justifiable. The English courts have 
certain habits which would not be tolerated in this country; and 
moreover some are now being choked with business, so much so 
as to cause great complaint." He further shows that as a belated 
act of justice, Parliament has given a right of appeal in criminal 
cases, "a fact which has done as much as any other fact to 
expedite criminal proceedings, and a fact as to which the late 
adoption of the universal appeal approved the practice prevailing 
so largely in the United States." The fault in our system of 
judicial proceeding is largely due to the fact that the people, in 
pursuance of their shortsighted and niggardly policy towards 
the law officers of the commonwealth, do not offer salaries large 
enough to attract the ablest men to occupy judicial positions. 
Much has been said and written with respect to the expeditious 
manner in which the English courts disposed of the case of 
Dhinagri, charged with the murder of Sir Curzon Wyllie. Of 
this case Judge Putnam says: 

In a trial before me at the Circuit at Boston in May, 1907, in 
which one of the United States marines was arraigned for 
murder at Guantanamo, the procedure was quite as ex- 
peditious as that described in your September number with 
reference to the trial of Dhinagri, the East Indian student 
charged with murdering Sir W. Curzon Wyllie. In the trial 
in the Circuit Court, there were serious dangers of technical 
difficulties arising from the locality of the offense. There 
were also circumstances which indicated the necessity of ex- 
amining into the condition of the accused' with reference to 
his mental responsibility from the point of the criminal law. 
There were also circumstances which led the jury to reduce 
the penalty to imprisonment for life, which reduction re- 
ceived the approval of the court. The trial involved a plea 
of not guilty, a complete development of proofs as to every 
fact necessary to sustain the charge, and a consideration by 
the jury of something more than an hour; and yet the whole 
was concluded within five hours, and in such a manner that 
everybody was satisfied, not only that the law was fully 
regarded, but that justice was done. All the punctilios and 
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niceties required in federal procedure with reference to 
capital offenses were observed ; and yet it was plain that the 
system was not at fault, because the whole was completed 
in so brief a time. 
It will be asked, how was this brought about? It was ac- 
complished simply because the court had the assistance on 
each side of competent counsel; for the United States so 
experienced and well known a lawyer as the present District 
Attorney, Hon. Asa P. French, and for the prisoner such 
equally well-known and distinguished lawyers as Hon. B. B. 
Jones and Mr. John H. Casey, who came into the case even 
before the indictment was returned, at the request of the 
court, in accordance with the loyal instincts of the bar. The 
gentlemen on both sides took up the investigation at the 
earliest possible moment so that, with their assistance, the 
court moved with absolute confidence. Therefore, this 
instance illustrates that, with due caution and the assistance 
of proper counsel, even capital cases may advance quite as 
satisfactorily in the United States as in England. 

And in our own commonwealth we can cite the McCue case as . 
one in which justice moved on. greased wheels, despite the wealth 
of the accused and the fact that the case went not only to the 
Court of Appeals of Virginia, but a petition for writ of error 
was presented to the United States Supreme Court. The crime 
was committed September 4th, he was convicted November 9th, 
and executed on the 10th day of the following February. Five 
months for the disposal of so important a case doesn't seem 
like tardy justice to us. 



The granting by the federal supreme court of a writ of certio- 
rari in the case of McCue v. Northwestern Mutual Life Ins. Co., 

14 Va. Law Register 584, came as a great 
Writs of Certiorari surprise to all those who have given the 
by the Federal question any thought, and who are 

Supreme Court. familiar with this branch of federal 

practice. It is true that authority was 
conferred upon that court by the circuit court of appeals act to 
require by certiorari any case made final in the circuit court of 
appeals to be certified to the supreme court with the same power 
and authority in the case as if it had been by appeal or writ of 
—5 
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error to the supreme court. But as is well known, this is a branch 
of its jurisdiction which should be exercised sparingly and only 
in cases of peculiar gravity and general inportance, or in order 
to secure uniformity of decision. This must necessarily be so in 
any view, and especially when it is considered that the circuit 
court of appeals was created for the purpose of relieving the su- 
preme court of the oppressive burden of general litigation, which 
impeded the examination and disposition of cases of public con- 
cern, and delayed suitors in the pursuit of justice. But in the 
interest of jurisprudence and uniformity of decision, to use the 
language of the eminent jurist and statesman who had charge of 
the Act of March 3, 1891, provision was made for such supervi- 
sion on the part of the supreme court as would tend to avert 
diversity of judgments and guard against inadvertence of con- 
clusion in controversies involving weighty and serious matters. 
In American Construction Co. v. Jacksonville, etc., R. Co., 148 
U. S. 372, the court said: "While there have been many applica- 
tions to this court for writs of certiorari to the circuit court of 
appeals under this provision, two only have been granted," one 
of which involved a grave question of public international law, 
affecting the relations between the United States and a foreign 
country, and the other presenting an important question as to 
rules of navigation. And while this writ has been issued where 
there is a conflict between the decisions of the state and federal 
courts or between those of federal courts of different circuits, 
it is not believed that any case has gone so far as to intimate 
that the supreme court would grant this writ merely because an 
inferior federal court has violated the rule of precedents and 
failed to follow one of their decisions. We will wait with interest 
the outcome of this case. 



The decision of the United States Circuit Court of the Eighth 
Federal Circuit is : 

"That the Standard Oil Company of New Jersey, the seven 

individual defendants, and all of the subsidiary defendant 

companies engaged in commerce of petroleum 

The Standard or its products among the States or with 

Oil Decision. foreign nations controlled by the principal 

company have entered into and are operating 

a combination or conspiracy in restraint of trade and com- 
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merce among the several States such as is denounced as 
illegal by section 1 of the Anti-Trust Act of July 2, 1890, and 
have combined and conspired to monopolize, have secured 
thereby an unlawful monopoly of, and are combining and 
conspiring to continue to monopolize a substantial part of 
interstate and international commerce in violation of section 
2 of that act ; that the Standard Oil Company of New Jersey 
be enjoined from voting the stock in any other defendant 
companies which it acquires by virtue of that combination 
and from exercising or attempting to exercise any control, 
direction, supervision, or influence over the acts of any of 
these companies by virtue of its holding of the stock and 
power secure through that combination; that the other de- 
fendant companies which are parties to the combination be 
enjoined from declaring or paying any dividends to the 
Standard Oil Company on account of any stock acquired 
by it through that combination, from permitting that com- 
pany to vote such stock or to direct the policy of any of 
said companies, or to exercise any control whatsoever over 
their corporate acts by virtue of the stock or power which it 
secured by means of that combination." 

The department of justice is certainly to be congratulated upon 
this great victory, but it is a much mooted question amongst 
corporation lawyers whether this decree will crush the Standard 
Oil Trust as Assistant Attorney General Ellis declares it will. 
And if we view this decision in the light of similar judgments 
against unlawful combinations in the past, it may well be doubted 
whether this decree will accomplish all that is claimed for it. 
The opinion of experts is that, beyond emphasizing the fact 
that monopolies and individuals who control them are doing 
business in violation of the Sherman Anti-Trust Act to the injury 
of the public, this decision will not ultimately result in the dissolu- 
tion of this corporation. The case will, of course, be appealed to 
the United States Supreme Court, and pending the final decision 
by that tribunal, this decision should have great moral effect on 
the formation of new combinations in the future. 

The Washington Post says : 

"The reason why previous decisions have failed, and why the 
same result is predicted for the one just rendered, though 
the government won on every point at issue, is attributed 
to the failure of the law to provide for confiscation of the 
property of offending corporations. Lawyers maintain that 
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this is the vital defect that makes the Sherman law practically- 
inoperative in the long run. In the present case the decision, 
sweeping though it is in terms, carries no fine, no punish- 
ment other than the menace of injunction and contempt 
proceedings in the event the order is not obeyed. Congress 
has steadfastly refused to provide penalties of greater 
severity than fines. These, when imposed, are paid or ap- 
pealed, and the mulcted corporation continues to do busi- 
ness at the old stand as if nothing had happened." 



In McKennie v. Charlottesville, etc., R. Co., reported in 65 
S. E. 503 (and ante, p. 000), our Court of Appeals decides 
that a municipal corporation can submit 
Municipal Corpora- to arbitration a disputed matter arising 
tions — Submission between itself and a private individual 
to Arbitration. or corporation, both under the statutes 

(Code, § 3006, et seq.) and under gen- 
eral rules of law. This had, however, been expressly so de- 
cided in Chapline v. Overseers of the Poor, 7 Leigh 231, where 
Judge Tucker, speaking for the court, said: "Being a corpora- 
tion capable to sue, they (the overseers of the poor) moreover 
have power to submit to arbitration; for it is a general prin- 
ciple, that whoever can contract can submit ; and, indeed, in 
general, whoever can sue is entitled to submit except those who 
cannot contract." Another case in West Virginia is Gas Co. v. 
Wheeling, 8 W. Va. 320, which merely holds that a submission 
to arbitration by a municipal corporation, under authority of 
special legislation, is valid. 

The court practically adopts the opinion of the able and la- 
mented Judge Morris of the Corporation Court of Charlottes- 
ville. It holds, with undoubted correctness, that the city has the 
power to settle and adjust disputed claims by or against it, as a 
necessary incident to its right to contract and to sue and be 
sued, citing cases and text-writers therefor. From this princi- 
ple, and from the sections of the Code (§ 3006, et seq.), the 
court, deduces the right to make a submission to arbitration, no 
doubt because of the well-known rule that "person" in a stat- 
ute includes a corporation of any kind, unless a contrary legis- 
lative intent is manifest. 
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The same case also touches upon a recent statute which has 
never been construed, i. e., § 1033f, cl. 5, Code of Virginia 
(1904). It holds that, while a city may 
Municipal Oorpo- agree by compromise to receive a certain 
rations — Release sum in settlement of certain liabilities al- 
of Franchise ready accrued to it from the grantee of 

Obligation. a franchise, but the amount of which is 

in dispute, without being obnoxious to the 
above statute, requiring an amending ordinance releasing the 
grantee of a franchise from any liability or duty thereunder to be 
previously advertised for ten days, yet if it attempts to release 
such grantee from any obligation or liability for the future under 
such franchise, it does come within this statute. And the same 
is true of an award upon a submission to arbitration of such dis- 
puted liability. So far as it attempts, whether within or without 
the submission, to do away for the future with duties required 
by a franchise, it is clearly illegal, but if severable as to that 
part, it should be stricken out without prejudice to either party, 
leaving the residue of the award to stand. The distinction seems 
to be a sound one, and in conformity to the purpose of such 
legislation, which was to place a restriction upon the easy grant- 
ing away or releasing of the rights of the public for the future, 
and to secure the needed publicity for such action. It could 
hardly have been the intention to so restrict the right of a mu- 
nicipality, through its lawmaking body, to compromise a disputed 
claim by or against it arising out of past transactions and conduct. 



